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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: This case is before the Court on respondent’s
notion for sunmary judgnment pursuant to Rule 121.! The issue we

must decide is whether respondent’s Appeals Ofice abused its

IUnl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended.
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discretion in determning to proceed wth collection of
petitioners’ tax liability for taxable year 1982.

For the reasons stated below, we shall grant respondent’s
notion for summary judgnent.

FI NDI NGS OF FACT

At the tinme the petition was filed, petitioners resided in
Ceorgi a.

On March 7, 2005, respondent sent petitioners a Letter 1058,
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing (notice of intent to levy), with respect to their 1982
tax year liability.

Petitioners’ tax liability for the year 1982 was determ ned

in the case of Antower v. Conm ssi oner, docket No. 761-87. That

case was resolved in accordance with the Court’s disposition of

certain issues in the case of Krause v. Conm ssioner, 99 T.C. 132

(1992), affd. sub nom Hildebrand v. Conm ssioner, 28 F.3d 1024

(10th Gr. 1994). Krause was the test case for the
El ekt ra/ Hem sphere group of cases. |[d. at 133. The decision in
docket No. 761-87 was entered on Septenber, 27, 1999.
Petitioners’ liability for tax year 1982 was assessed on or about
February 2, 2000.

The record establishes that petitioners entered into an
of fer-in-conprom se with respondent in 1995 for a nunber of other

outstanding tax years (the 1995 conprom se) while their 1982 tax
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liability was pending before this Court. Neither party has been
able to produce a copy of this offer-in-conpromse. Petitioners
argue that they believed the 1982 liability was included in the
1995 conprom se when they entered into it. Respondent has
produced evi dence, however, that petitioners informed respondent
in October 2000 of their intention to submt a new offer to
conprom se the 1982 tax liability, and they submtted an offer-
i n-conprom se in January 2001

In response to a notice of intent to levy, petitioners filed
a Form 12153, Request for a Collection Due Process Hearing, for
the 1982 tax liability. After the Fresno, California, Appeals
Ofice sent petitioners a letter informng themthat a tel ephone
heari ng had been schedul ed and encl osing a Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
I ndi vi dual s, requesting additional information, petitioners
requested that the matter be forwarded to the Atlanta Appeal s
Ofice for a face-to-face hearing. On August 18, 2005,
respondent received a Form 656, O fer in Conprom se, dated July
5, 2005, frompetitioners for tax year 1982 (the 2005
conprom se). Petitioners did not enclose a conpleted Form 433-A
with the 2005 conpromse. On their Form 656, petitioners checked
the “Doubt as to Liability” box, indicating that they were
submtting the offer because they believed that the 1982

liability was included in the 1995 conprom se, and therefore they
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were not |iable for any tax. On Septenber 13, 2005, a settl enent
officer fromthe Atlanta Appeals Ofice sent petitioners a letter
informng themthat a tel ephone hearing had been schedul ed for
Oct ober 25, 2005. The settlenent officer included a Form 433-A,
whi ch he instructed petitioners to conplete and return if
petitioners wanted the settlenent officer to consider alternative
coll ection nethods, including future offers-in-conprom se.

On Cct ober 25, 2005, the tel ephone hearing was held. During
the call, petitioners continued to assert their belief that the
1982 tax liability was included in the 1995 conprom se.
Petitioners did not raise any other issues or collection
alternatives but requested that they be granted until Novenber
30, 2005, to submt an additional offer-in-conprom se for the
1982 tax year. Petitioners did not file any additional offers-

i n-conprom se and did not provide a conpleted Form433-A to the
settlenment officer.

On Novenber 3, 2006, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (notice of determ nation) to petitioners sustaining
t he proposed collection action and rejecting the 2005 conprom se.
On Decenber 1, 2006, petitioners filed a petition with this Court
for review of respondent’s determ nation to proceed with the
collection action of petitioners’ 1982 tax liability. On Cctober

15, 2007, respondent filed a notion for summary judgnment. On
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Novenber 13, 2007, petitioners filed an objection to respondent’s
nmotion for summary judgnent.
OPI NI ON
Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conm ssioner, 90 T.C. 678, 681 (1988). The Court nmay grant

summary judgnent where there is no genuine issue of any materi al
fact and a decision nay be rendered as a natter of law. Rule

121(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994). The noving party
bears the burden of proving that there is no genui ne issue of
material fact, and the Court will view any factual material and
inferences in the light nost favorable to the nonnoving party.

Dahl stromv. Conm ssioner, 85 T.C 812, 821 (1985). Rule 121(d)

provi des that where the noving party properly nakes and supports
a notion for summary judgnent “an adverse party may not rest upon
the mere allegations or denials of such party’ s pleading,” but
nmust set forth specific facts, by affidavits or otherw se,
“show ng that there is a genuine issue for trial.”

This collection review proceeding was filed pursuant to
section 6330. Section 6330(a) provides that no | evy may be nade
on any property or right to property of any person unless the
Secretary has notified such person in witing of the right to a

hearing before the levy is made. Section 6330(b)(1) and (3)
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provides that if a person requests a hearing, that hearing shal
be held before an inpartial officer or enployee of the IRS. At
the hearing, a taxpayer may rai se any rel evant issue, including
appropriate spousal defenses, challenges to the appropriateness
of the collection action, and collection alternatives, including
of fers-in-conprom se. Sec. 6330(c)(2)(A). A taxpayer is
precluded fromcontesting the exi stence or amount of the
underlying tax liability at the hearing unless the taxpayer
failed to receive a notice of deficiency for the tax in question
or did not otherw se have an opportunity to dispute the tax

liability. Sec. 6330(c)(2)(B); see also Sego v. Conm ssi oner,

114 T.C. 604, 609 (2000).

Foll owi ng a hearing, the Appeals Ofice nust nmake a
determ nati on whether the proposed |evy action may proceed. The
Appeals Ofice is required to take into consideration: (1) The
verification presented by the Secretary that the requirenments of
applicable | aw and adm ni strative procedures have been net; (2)
the relevant issues raised by the taxpayer; and (3) whether the
proposed | evy action appropriately bal ances the need for
efficient collection of taxes with a taxpayer’s concerns that the
| evy action be no nore intrusive than is necessary. Sec.
6330(c) (3).

Section 6330(d) grants the Court jurisdiction to reviewthe

determ nation by the Appeals officer to proceed with collection
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action via levy after the hearing. Were the validity of the
underlying tax liability is at issue in a collection review
proceedi ng, the Court will reviewthe matter de novo. Davis v.

Comm ssioner, 115 T.C 35, 39 (2000). Were the underlying tax

liability is not at issue, however, the Court wll reviewthe
determ nation of the Appeals Ofice for an abuse of discretion.

Goza v. Comm ssioner, 114 T.C. 176, 182 (2000).

Because petitioners had an opportunity before their hearing
to contest their 1982 tax liability, the underlying liability was
not properly at issue, and we review respondent’s determ nation
for an abuse of discretion. An abuse of discretion is proven by
showi ng that the Conm ssioner exercised this discretion
arbitrarily, capriciously, or wthout sound basis in fact or |aw

Whodral v. Comm ssioner, 112 T.C. 19 (1999).

Section 7122(a) authorizes the Secretary to conprom se any
civil case arising under the internal revenue |laws. Conprom ses
may be made on three grounds: (1) Doubt as to liability (DATL);
(2) doubt as to collectibility (DATC); and (3) pronotion of
effective tax admnistration (ETA). ETA is further divided into
hardshi p and nonhardshi p ETA. Sec. 301.7122-1(b), Proced. &
Adm n. Regs.

Petitioners oppose respondent’s notion for sunmary judgment
on two grounds: (1) Summary judgnent is not proper because the

guestion of whether the 1982 tax liability was included in the
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1995 conprom se renai ns open and further discovery is needed; and
(2) respondent abused his discretion by not eval uating
petitioners’ 2005 conprom se as to DATC and ETA

The 1995 Conprom se

Petitioners first argue that summary judgnent is inproper
because respondent has not produced a copy of the 1995 conproni se
showi ng that the 1982 tax liability was not included and as a
result we nust deny respondent’s notion because we are left with
a question of material fact for trial.

As stated above, petitioners’ 1982 tax liability arose from
an order of this Court dated Septenber 27, 1999. Antower V.

Comm ssi oner, docket No. 761-87. Petitioners’ 1982 tax liability

was finally determ ned when the Court entered a decision in
docket No. 761-87 on Septenber 27, 1999, 4 years after the 1995
conpromse. It is inportant to note Internal Revenue Service
(I'RS) guidelines concerning offers-in-conprom se as they relate
to unassessed taxes. According to the Internal Revenue Manual
(I1RM in effect during 1995, “Taxpayers may submt an offer to
conprom se taxes which have not yet been assessed. [|RS has no
statutory authority to conprom se unassessed taxes. Therefore,
before the offer can be accepted, the taxes nust be assessed.”

| RM sec. 57(10)1.42 (Sept. 22, 1994). Although petitioners could
have included the outstanding 1982 liability in an offer-in-

conprom se, that offer could not be accepted until the tax was
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assessed, according to the procedures described in the | RM
Because petitioners’ 1982 tax liability was not assessed until
after this Court entered a decision against themin docket No.
761-87 in 1999, that liability could not have been included in
the 1995 conprom se wi thout departing fromthose procedures.

Respondent has al so produced evi dence that petitioners filed
a subsequent offer-in-conprom se for their 1982 tax liability in
January 2001. Respondent rejected that offer in June 2001. Had
petitioners’ 1982 tax liability been conprom sed, filing further
of fers-in-conprom se woul d have been unnecessary.

Because we find that the 1982 tax liability was not included
in petitioners’ 1995 conprom se, respondent has carried his
burden of proving that there are in that respect no genuine
i ssues of material fact that would preclude summary judgnment. W
wi Il now review for an abuse of discretion respondent’s
determ nation to proceed with the proposed | evy.

The 2005 Conprom se

Petitioners argue that respondent abused his discretion by:
(1) Failing to evaluate petitioners’ 2005 conprom se on the basis
of DATC and pronotion of ETA; and (2) requiring both a copy of
the 1995 conprom se and a Form 433- A before he woul d consi der
petitioners’ offer-in-conprom se.

In order to have an offer considered, taxpayers nust submt

a Form 12153 and all other information prescribed or requested by
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the Secretary. Sec. 301.7122-1(d), Proced. & Adm n. Regs.
Taxpayers submtting offers-in-conprom se based sol ely on DATL
will not be required to provide financial statenents. [d.
However, a settlenment officer may not consider offers-in-
conprom se based on DATC or ETA unless the taxpayers submt a
Form 433-A. Rev. Proc. 2003-71, sec. 4.03, 2003-2 C. B. 517, 518.

At petitioners’ COctober 25, 2005, hearing, petitioners
all eged that the 1982 tax liability should have been included in
the 1995 conprom se. Petitioners claimed only DATL as to
l[tability on their offer-in-conpromse. Petitioners admt that
t hey never submtted a Form 433-A

I n support of their position, petitioners refer to

information contained in a Governnent Accountability Ofice (GAO
report, “IRS Ofers in Conprom se, Performance Has Been M xed,;
Better Managenent Information and Sinplification Could Inprove
the Program” GAO 06-525 (Apr. 20, 2006) (GAO Report), attached
to their opposition to respondent’s notion. The GAO Report
focuses in part on confusion in the application process caused by
applicants’ being required to check a box indicating their desire
to have the offer-in-conprom se eval uated under either DATL,
DATC, or ETA. In response to confusion concerning applicants’
being required to choose one of the three types of offers, the
GAO Report, relying on representations made by the offer-in-

conprom se program nmanager, indicates that although a taxpayer
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m ght check only one of the three boxes, the taxpayer’'s offer
wll be evaluated under all three. 1d. at 37.

Petitioners, however, confuse the program nanager’s
assurances contained in the GAO Report that the offer will be
evaluated on all three grounds (even if only one box is checked)
Wi th respondent’s ability to inpose requirenments before
consideration of the offer. Petitioners appear to believe that
if an offer-in-conprom se satisfies the requirenents of one of
the grounds for review, it satisfies the requirenents for al
t hree, whether those other two grounds inpose additional
requi renents for consideration or not.

The current version of the IRMstates that an ETA offer w |
be considered only after the IRS determ nes that the taxpayer
does not qualify under DATL or DATC and that the taxpayer nust
submt a Form433-A. 1 Admnistration, IRM (CCH), pt.
5.8.11.1(3), at 16,373 (Sept. 1, 2005); see also Rev. Proc. 2003-
71, sec. 4.03.

Petitioners admtted they did not file a Form 433-A. The
settlenment officer, in his sworn declaration, addressed his
decision to reject petitioners’ offer on all three grounds for
conprom se. The settlenent officer stated that he coul d not
eval uate collection alternatives other than DATL because
petitioners did not file a Form 433-A. This Court has previously

held that it is not an abuse of discretion for Appeal s personnel
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to refuse to consider collection alternatives such as offers-in-
conprom se where a taxpayer fails to submt requested financi al

i nf ormati on. Schwer sensky v. Conmi ssioner, T.C. Mnp. 2006-178;

Sapp v. Commi ssioner, T.C Meno. 2006-104.

The settlenment officer also stated that he rejected the 2005
conprom se upon DATL grounds because the tax liability at issue
had been adjudicated before this Court. This Court has
previously held that the Conm ssioner’s decision to reject a
t axpayer’s offer-in-conprom se on the basis of DATL was a
reasonabl e exerci se of discretion where there was no doubt as to

the liability. See Oyer v. Comm ssioner, T.C Menpo. 2003-178,

affd. 97 Fed. Appx. 68 (8th Cr. 2004); see also Baltic v.

Comm ssioner, 129 T.C. 19 (2007).

Respondent requested on numerous occasions that petitioners
submt a Form 433-A. The Form 12153 states on its face that if
t he applicant wants an offer-in-conprom se to be eval uated under
ei ther DATC, ETA, or both, the applicant nust submt a Form 433-
A. Petitioners filed their offer-in-conpromse wthout the
requi red supporting docunents and now ask us to rule that it was
an abuse of discretion for respondent not to consider their
offer. W decline to do so. The record establishes that Appeals
requested a collection information statenent from petitioners,
and we are satisfied that petitioners ignored the request. Thus,

it was not an abuse of discretion for the settlenent officer to
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decline to consider petitioners’ 2005 conprom se under either

DATC or ETA. See Schwer sensky v. Commi SSioner, supra.

Accordingly, we hold that no genuine issue of material fact
exists requiring trial and that respondent is entitled to sunmary
judgnent. Respondent’s determ nation to proceed with the
proposed levy to collect petitioners’ tax liability for 1982 was
not an abuse of discretion.

To reflect the foregoing,

An appropriate order and

decision will be entered.




